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312 NOTES 

not partnership from agency. Mutual agency is not a test of 
partnership, because the existence of such a relation is the very 
question in issue. For this reason the case is of little assistance 
in determining the exact character of a joint adventure. The 
question is not of great practical importance under the view ap- 
parently taken by the majority of the cases, because the only 
material distinction, as before-mentioned, is that an action at 
law by one party against the other will be allowed. 

In closing, mention should be made of a peculiar kind of 
partnership in existence in this country, which, while not ex- 
actly analogous to the Scottish joint adventure, may be said 
to be in a class just below it. This is the mining partnership, — 
where two or more co-operate in working a mine. In such 
partnership, one partner cannot by contract bind the others 
except for supplies necessary for running the mine, and the 
burden is upon the party seeking to hold the firm to show that 
such partner had the actual authority to bind the firm. 18 It 
differs further from an ordinary partnership in that one may 
convey his share without dissolving the partnership," and the 
death of one partner does not dissolve the firm. 

R. S. H. 



Parol Evidence Inadmissible to Contradict Implications 
of Law From Written Contract. 

Defendant company had been purchasing certain boxes, 
cases, and bags from the plaintiff company for defendant's use 
in its business during the year 1905 under a written agreement 
dated July 25, 1905. While the contract was in force, to wit, 
September 1, 1905, plpaintiff addressed the following letter to 
the defendant : 

"Gentlemen: We hereby agree to give you an option from 
one year from July 25, 1906, to furnish boxes at the same 
price as agreed upon in contract entered into between the 
Mutual Biscuit Co. and Standard Box Company. We further- 
more agree to allow discount of 19^% off said prices, as pres- 
ent in said contract." 

On July 25, 1906, the Mutual Biscuit Co. wrote the Standard 
Box Co. : "Gentlemen : In accordance with your contract letter 
of Sept. 1, 1905, we hereby accept the option therein, agreeing 
to purchase all of our boxes of you upon the same terms and 
prices as in previous contract, 19^% discount off. * * *" 

"Kahn v. Smelting Co., 102 U. S. 641. 
" Skillman v. Lockman, 23 Cal. 203. 
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By the earthquake and fire of April 18, 1906, the plant of 
defendant was destroyed and was not rebuilt until the latter 
part of August of that year. Plaintiff refused to furnish said 
boxes at the prices specified in the option and defendant was 
obliged to purchase his supply from plaintiff and others at the 
market rates, which were higher than the prices quoted in the 
option. 

In an action for their price as goods, wares, and merchan- 
dise sold and delivered to defendant by plaintiff the court held 
that the option, not specifying any time for acceptance, must 
be accepted within a reasonable time; that this was not done; 
and that plaintiff had right to make its own prices, defendant 
having no contract right to demand the boxes at the price 
quoted in the option. Defendant offered evidence that it had 
been verbally told at the time of the option being made that 
it would be allowed one year within which to inform plaintiff 
of its acceptance. The lower court ruled out the offer of evi- 
dence and the Supreme Court affirmed an order denying a new 
trial. 

The Court said, 1 "The rule that prior or contemporaneous ne- 
gotiations cannot be used to contradict, add to, or vary a written 
contract applies not only to the letter of the written document, 
but also to its legal effect, as for example, where no time of 
performance is fixed, the law implies that a reasonable time is 
given, and evidence that a specific time had been agreed upon is 
inadmissable." 2 

It is not apparent what consideration, if any, was given for 
the alleged option. But as there was no attempt on the part of 
the plaintiff to deny that it was binding on him for its life, i. e., 
a reasonable time from the day on which it was given, this 
question does not arise and the sole question to be considered 
is, "Is the implication which the law attaches to a written op- 
tion, which does not specify its duration, that it shall be taken to 
remain open for acceptance for a reasonable time after being 
given, so much a part of the written instrument that evidence 
cannot be given of a parol agreement at the time that it should 
be for one year? 

The Court said: 8 

"Appellant cites numerous cases from other jurisdictions 
holding that evidence of a subsequent parol agreement may be 
given extending the time of performance, but obviously they 

'At p. 940. 

' Standard Box Co. v. Mutual Biscuit Co., 103 Pac. 938 (1909). 

3 At p. 941. 
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have no application here for the Civil Code (Section 1698) 
provides that 'a contract in writing may be altered by a con- 
tract in writing, or by an executed oral agreement, and not 
otherwise.' The claim that the alleged real agreement was an 
executed agreement within the meaning of Section 1698, Civ. 
Code, is without merit." 

Section 1657, Civil Code of California, provides: "If no time 
is specified for the performance of an act required to be per- 
formed a reasonable time is allowed. * * *" 

It will be seen that the Court considered that the provisions 
of the Civil Code cited above distinguish the cases from those 
in some other states which arrive at a contrary conclusion. At- 
tention is, however, called to the dissenting opinion of Dunbar, 
J., in Bryan v. Duff* in which it is said : 

"Of course, there is no disputing the general rule that parol 
evidence cannot be introduced to alter or explain written agree- 
ments ; but it does not seem to me that the reasons which forbid 
the admission of parol evidence to alter or vary the terms of a 
written agreement apply to contracts where the obligation is 
implied. If a man makes an agreement and reduces the terms 
of the agreement to writing and solemnly signs it, for reasons 
which have often been stated, he ought to be held to a strict 
compliance with its terms; he knows just what he has agreed 
to do, and just what his obligations are, for they are of his 
own making. But it is altogether different when he is held to 
do something by a refined implication of law of which the ordi- 
nary citizen has no knowledge." 

But for the contrary view see Lord, C. J., in Smith v. Caro 
and Baum. s There the Court said : "When the legal import of 
a contract is clear and definite, the intention of the parties is, 
for all substantial purposes, as distinctly and as fully expressed, 
as if they had written out in words what the law implies. It is 
immaterial how much or how little is expressed in words, if the 
law attaches to what is expressed as clear and definite import. 
Though the writing consists only of a signature, as in the case 
of an indorsement in blank, yet where the law attaches to it a 
clear, unequivocal and definite import, the contract imparted by 
it can no more be varied or contradicted by evidence of a con- 
temporaneous parol agreement, than if the whole contract had 
been written out in words. The mischief of admitting parol evi- 
dence would be the same in such cases, as if the terms implied 



* 12 Kreider (Wash.) 233, at p. 239. 
'9 Ore. 278 (1881). 
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by law has been expressed," accord, see Martin v. Cole* where 
no mistake or fraud in procuring the indorsement is alleged. 
Charles v. Denis; 7 contra, Ross v. Espy;* Bank v. Fordyce* 
parol evidence admitted fixing time of payment, the written 
agreement being silent on the subject. Stoemer v. Horner. 10 
Compare, Greenleaf on Evidence, 16th Ed., p. 406, par. 277. 

I. T. P. 



•104U. S. 30 (1881). 
'42 Wis. 56 (1877). 
'66 Pa. 481. Seep. 483. 
'9 Pa. 275 (1848). 
"145 Pa. 258 (1891). 



